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14 May 2010

Catherine Corser

Clerk of Commerce Committee

Office of the Clerk of the House of Representatives
Parliament House

Wellington

Dear Ms Corser,

Departmental Report on the Financial Service Providers (Pre-Implementation Adjustments) Bill
2010

Thank you for providing a copy of the Departmental Report on the Financial Service Providers (Pre-
Implementation Adjustments) Bill and the opportunity to make further comments to the Select
Committee.

We were very disappointed to learn that our earlier submissions (made through the online
submission process) had not been received by the Committee or by officials. We understand that
copies have now been circulated and we have therefore limited our comments below to points
covered in the Departmental Report.

Incidental Advice

There is still some uncertainty around the boundary between information and advice and we look
forward to the proposed changes to ‘financial advice’ and having the scope of ‘incidental advice’
codified in the legislation.

Advice to Wholesale Clients

The Report refers to "financial advice" only. Exemptions for wholesale clients should apply to all
"financial adviser services", which includes "financial advice" and "investment management
decisions".

We agree with the proposal in paragraph 22 that, where financial adviser services are provided to
wholesale clients by an entity, it should not be a requirement that there is an individual responsible
for the services. We do not agree with the proposal in paragraph 29 that these services must be
‘discharged through appropriate financial advisers’. There is no need for individuals to be
responsible.
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The $500,000 limit on minimum subscription price securities is too low in relation to common
household or small business values. This criterion for wholesale advice is based on the
characteristics of the security, not the client so permits the adviser to place client money in such a
security to avoid retail financial adviser obligations. The limit should be at least S1m and should be
reworded to make it clear that the advice is in relation to the value of the client’s investment.

Providing “Class” Advice

The term “class” advice is used in paragraphs 30 — 33 to refer to advice that is not personalised for
an individual client. In our submission to the Code Committee on the draft Code of Professional
Conduct for Authorised Financial Advisers we queried the need for the new concept of ‘non-
personalised financial advice’ to be introduced. We understand that the intention is to distinguish it
from financial advice that is tailored to the needs of a specific individual. However, that distinction
should be made within the definition of ‘financial advice’ in the legislation.

We recommend amendment of the Financial Advisers Act to make it clear that information or
general commentary in relation to a financial product or need that is not tailored to the needs of a
specific individual does not come within the definition of ‘financial advice’ and is outside of the
scope of the legislation.

We are also concerned by the process and compliance cost implications of the suggestions in
paragraph 31, particularly certification and formal approval. If the concept of generic advice is
proceeded with, it is sufficient that there is an obligation that the advice is not inaccurate or
misleading, and sufficient notice of the fact that the advice has not been considered with any one
individual’s personal circumstances in mind is brought to the attention of the consumer. This is
commonly achieved by an appropriate disclaimer.

QFEs - “If not, why not”

There is a suggestion that the “if not, why not” policy may have the effect of imposing Code
standards on advisers within a QFE who are not authorised financial advisers (“AFAs”). We agree
with the statement in paragraph 39 that advisers within a QFE need to meet the same standards
that they would have had to meet had they not been part of the QFE. However, it would be
unreasonable to expect the non-AFA advisers within a QFE to meet AFA standards.

Nominated Representatives

It is still not clear whether an adviser will be able to be nominated by more than one QFE. However,
we believe it is unlikely that QFEs will accept as a nominated representative any adviser who is also a
nominated representative of another QFE.

If multiple nominations are possible a QFE should only be responsible for an adviser insofar as that
adviser is acting in the "course of the QFE's business" (section 17 Financial Advisers Act). This raises
the question of what "course of the QFE's business" means and how it will work in practice for
advisers who want to advise on products from a number of different providers.

Financial Planning Service

We support further clarity being given around the "financial planning service" definition. However,
we are concerned that the introduction of concepts such as "comprehensive financial planning
needs of the client" will only create more uncertainty unless there is a clear test of what
"comprehensive" means.
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The Financial Advisers Act is concerned with adviser accountability. In order for an adviser to
properly understand their statutory obligations and in light of the penalties capable of being
imposed, we consider that clear guidance from the statutory language is appropriate and desirable.

The problem with the present definition is that it could apply to any needs analysis for the sale of a
financial product, however simple the client’s needs are. The Securities Commission’s guidance note
on financial planning service provided only some assistance on the intended scope of analysis of a
client’s financial goals and financial situation that would be considered the provision of a financial
planning service. That guidance captured either end of the spectrum of circumstances where advice
may be given, but did not address the crucial grey areas in the middle, arguably where the most
guidance is actually required.

ISI supports a professional approach to the delivery of financial advice. But by introducing the
concept of “comprehensive” financial planning services only serves to confuse the issue further.

If you do consider this a useful distinction we recommend that the threshold for what is considered
‘comprehensive’ should not be set too high, and should be clearly and succinctly articulated.

The skill and competence standards for AFAs are appropriate where complicated advice is given,
even on category 2 products. A financial plan should not need to cover absolutely all personal
financial needs in order to be considered comprehensive, because what is comprehensive in any
given situation could differ depending on the client.

Clarification of the "financial planning service" definition is important because for advisers that sell
only category 2 products and category 1 products issued/promoted by a QFE, it will determine
whether or not they are required to be AFAs, with the corresponding individual costs.

Implementation and Transitional Arrangements

There will need to be a lot more detail around what the transitional arrangements will be now that

the regime is to be implemented in parts. For example:

e if AFAs are required to be registered by 1 December 2010, will they be subject to any registered
adviser requirements (eg: disclosure) for the period between 1 December 2010 and 30 June
20112

o  Will AFAs and non-AFA advisers who intend to join a QFE need to join a disputes resolution
scheme from 1 December 2010 or are they exempted under section 19 of the Financial Advisers
Act even though the QFE is not yet approved?

e Transitional arrangements also need to allow granting of QFE status and adviser authorisation
before 1 July 2011.

Definition of Promoter

We agree with submission number 363 in the Report, which officials have disagreed with. The
definition of "promoter" in the Securities Act only applies in the context of offers to the public -
unlike the definition of "issuer" in the Securities Act which can apply to both public and non-public
offers of securities. The definition of "promoter" for the purposes of the Financial Advisers Act
should apply to both public and non-public offers of securities.
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Life Insurance Definition

The proposed new definitions of insurance are overly simplistic and potentially confusing. We
understand that officials are intending to consult on drafting for the definitions and we welcome the
opportunity to participate in that consultation. This is an important issue for ISI members and we
are keen to share with the Committee and officials work that has been done on a possible definition.
Our preference would be for something like:

pure risk insurance policy means a contract of insurance for the payment of money on the
happening of a contingent event or events that does not and never will have a value on its
cancellation or surrender that is greater than the value of any unexpired premium relating to
a period after the date of cancellation or surrender.

Broking Services Definition

If custodians are captured by the "broking services" definition, this would capture wrap services
where the clients’ funds are held in the name of a custodian. This is not necessary given all the
disclosures that are already required to be made to investors in wrap services (eg, adviser disclosure
statement, investment statements, terms and conditions of the wrap service).

We recommend that custodians for wrap services should be excluded from the "broking services"
definition.

Whistleblower protection

Code Standard 7 of the draft Code of Professional Conduct for Authorised Financial Advisers requires
AFAs to report the non-compliance of other AFAs to the Securities Commission. Other statutory
whistleblower requirements typically give protection to the whistleblower. The Act needs to include
such a protection.

Yours sincerely

Vance Arkinstall
CHIEF EXECUTIVE
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